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Where Are We Now?

The Department of 
Education is considering 

public comments as 
required before finalizing 

the rule

Thompson & Horton 
prepared written 

comments for submission 
to the Department of 

Education regarding the 
proposed rules

In all there were 
approximately 240,000 
comments (compare to 

124,000 comments to the 
2020 Title IX rules when 

proposed)
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Nov 2018

Trump 
Administration
Proposed Rules Milestone 1

End of 
Comment 
Period

How Did We Get Here?
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February 2019
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Final Rule 
Released

May 2020

February 2019

Aug 2020
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June 2022

Milestone 1
End of Comment Period

Sept 2022

Milestone 2

Final Rule 
Released

Goal:
Aug. 2023

Biden 
Administration
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May/June 2023
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Where Are We Going?
Earliest implementation date would be start of 
2023-2024 academic year
That would be incredibly fast

We will at least be living with the current Title 
IX rules for this (2021-2022) academic year
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The View From 
50,000 Feet



Hot Takes
 Expansion of grievance 

process beyond sexual harassment to 
include sex-based harassment and 
sex discrimination generally

 Fewer specific requirements for the 
K-12 grievance process

 Expansion of LGBTQIA protections 
(but less than anticipated)

 Expansion of jurisdiction to include 

more responsibility for off-campus 
misconduct (how much is unknown)

 Expansion of reporting and training 
obligations

 Greater recognition of interplay 
between Title IX and student 
disability laws

 New rules relating to pregnancy and 
related conditions
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Let’s Talk Details
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One Big Detail
 Two grievance processes
 106.45 applies to all complaints of sex-based 

discrimination 
 106.46 applies to Higher Education 

complaints of sex-based harassment (green 
text and slides in this presentation)
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What 
Conduct is 
Covered by 
the 
Proposed 
Rule?



Scope
 The current rule provides a 

grievance process only for “sexual 
harassment” complaints
 Recipients must address other 

Title IX retaliation and 
discrimination but not through 
this process

 The proposed rule would apply to 
all reports or complaints of sex 
discrimination
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What is 
"Sex 
Discrimination"?





Types of Discrimination
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Harassment
Different or 
Disparate 
Treatment

Disparate 
Impact

Retaliation Failure to 
Accommodate



LGBTQI+ Status
What the Proposed Rules Do
“Discrimination on the basis of sex 
includes discrimination on the basis of 
sex stereotypies, sex characteristics, 
pregnancy or related conditions, sexual 
orientation, and gender identity” 
(Proposed § 106.10)
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LGBTQI+ Status
What the Proposed Rules Don’t Do
Address how that definition applies to 

single-sex facilities (bathrooms, locker 
rooms)

Address how that definition applies to 
single-sex athletics teams
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LGBTQI+ Status
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What is 
"Sex-Based 
Harassment"?



Current: Sexual Harassment

• Quid Pro Quo
• Hostile Environment
• “The Big Four” as defined in the 

Violence Against Women Act/Clery 
Act
o Sexual Assault
o Dating Violence
o Domestic Violence
o Stalking

Proposed: Sex-based harassment

• Quid Pro Quo
• Hostile Environment Harassment
• Specific Offenses
o Sexual Assault
o Dating Violence
o Domestic Violence
o Stalking

Most terms defined in the 
proposed rule – cross reference to 
state law for domestic violence
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Current: Quid Pro Quo

•Defined as an employee of 
the recipient conditioning 
the provision of an aid, 
benefit, or service of the 
recipient on an individual’s 
participation in unwelcome 
sexual conduct

Proposed: Quid Pro Quo

• Defined as an employee, 
agent, or other person 
authorized by the recipient to 
provide an aid, benefit, or 
service under the recipient’s 
education program or activity 
explicitly or impliedly 
conditioning the provision of 
such an aid, benefit, or 
service on a person’s 
participation in unwelcome 
sexual conduct
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Current: Hostile Environment

• Defined as unwelcome conduct 
determined by a reasonable 
person to be so severe, 
pervasive, and objectively 
offensive that it effectively 
denies a person equal access to 
the recipient’s education 
program or activity

Proposed: Hostile Environment

• Defined as unwelcome sex-
based conduct that is 
sufficiently severe or
pervasive, that, based on the 
totality of the circumstances 
and evaluated subjectively and 
objectively, denies or limits a 
person’s ability to participate 
in or benefit from the 
recipient’s education program 
or activity (i.e., creates a 
hostile environment).
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Proposed Hostile Environment Factors
22

The degree to which the conduct 
affected the complainant’s ability 

to access the recipient’s 
education program or activity

The type, frequency, and duration 
of the conduct

The parties’ ages, roles within the 
recipient’s education program or 

activity, previous interactions, 
and other factors about each 
party that may be relevant to 
evaluating the effects of the 
alleged unwelcome conduct

The location of the conduct, the 
context in which the conduct 
occurred, and the control the 

recipient has over the respondent

"Other sex-based harassment in 
the recipient’s education program 

or activity"



Where Must
Sex 
Discriminatio
n Occur?



Current: Program or Activity

• “Education program or activity” 
includes locations, events, or 
circumstances over which the 
recipient exercised substantial 
control over both the 
respondent and the context in 
which the sexual harassment 
occurs, and also includes any 
building owned or controlled by 
a student organization that is 
officially recognized by a 
postsecondary institution

Proposed: Program or activity

• Conduct that occurs under a 
recipient’s education program 
or activity includes but is not 
limited to conduct that occurs 
in a building owned or 
controlled by a student 
organization that is officially 
recognized by a postsecondary 
institution, and conduct that is 
subject to the recipient’s 
disciplinary authority.
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Current: Program or Activity

• If the conduct alleged in the 
formal complaint would not 
constitute sexual harassment as 
defined in § 106.30 even if 
proved, did not occur in the 
recipient’s education program or 
activity, or did not occur against a 
person in the United States, then 
the recipient must dismiss the 
formal complaint with regard to 
that conduct for purposes of 
sexual harassment under title IX 
or this part

Proposed: Program or activity

• An institution may dismiss, but 
is not required to.

• A recipient has an obligation to 
address a sex-based hostile 
environment under its education 
program or activity, even if sex-
based harassment contributing 
to the hostile environment 
occurred outside the recipient’s 
education program or activity or 
outside the United States
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What types of 
information 
and events 
trigger a duty 
to respond?



Current: Notice 
Response

• Actual knowledge
• By a Title IX 

Coordinator or “Official 
With Authority”

• Includes all K-12 
employees

Proposed: Notice 
Response

• “Information about 
conduct that may 
constitute sex 
discrimination”

• By any K-12 employee
• But not a “confidential 

employee”
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Current: Notice  Response

• Actual knowledge
• By a Title IX Coordinator or 

“Official With Authority”
• Includes all K-12 employees

Proposed: Notice  Response

• In higher education, reporting 
obligations by non-confidential 
employees would increase but 
there are different categories 
of reporting responsibility

28Higher Ed

Employee Reporting
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Type of Employee Information Received What Must They Do?
Non-confidential employee who has 
authority to institute corrective 
measures on behalf of the recipient

Information about conduct that may 
constitute sex discrimination under 
Title IX

Report the information to the Title IX 
Coordinator

Non-confidential employee who has 
responsibility for administrative 
leadership, teaching, or advising

Information about a student being 
subjected to conduct that may 
constitute sex discrimination under 
Title IX;

Report the information to the Title IX 
Coordinator

Information about an employee being 
subjected to conduct that may 
constitute sex discrimination under 
Title IX

- Report the information to the Title 
IX Coordinator, or

- Provide the Title IX Coordinator’s 
contact information and 
information on how to reportAll other non-confidential employees Information about conduct that may 

constitute sex discrimination under 
Title IX

Higher Ed

Employee Reporting
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 A higher education institution would be allowed choose 
how to handle students who also are employees.

 Would be required to, at a minimum, consider:
 What is the person’s primary relationship with the 

institution (e.g., to receive an education)?
 Did the individual learn of the information while performing 

employment-related work?

Higher Ed

Student Employees



Current: Employee-
Respondent Sole 

Knowledge

•Actual knowledge 
does not exist when 
the only official of the 
recipient with actual 
knowledge is the 
employee respondent.

Proposed: Employee-
Complainant Sole 

Knowledge

•This standard is not 
met when the only 
official of the 
recipient with actual 
knowledge is the 
complainant.
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New! "Confidential Employees"

Employee with duty of privilege under Federal or State law 
associated with their role

Employee designated as confidential due to their role in 
providing services to persons regarding sex discrimination

Postsecondary employee conducting certain approved research 
on sex discrimination (limited to information received in study)
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Confidential 
Employee Information

In response to a person 
who informs the 
employee of conduct that 
may constitute sex 
discrimination under 
Title IX ...
•Explain their confidential status
•Provide that person with the 

contact information of the 
recipient’s Title IX Coordinator

•Explain how to report information 
about conduct that may constitute 
sex discrimination under Title IX

Confidential 
employees must 

be trained.



What Initial 
Response is 
Required? 



Current: Initial Response

• The Title IX Coordinator must 
promptly contact the 
complainant to discuss the 
availability of supportive 
measures as defined, consider 
the complainant's wishes with 
respect to supportive measures, 
inform the complainant of the 
availability of supportive 
measures with or without the 
filing of a formal complaint, and 
explain to the complainant the 
process for filing a formal 
complaint

Proposed: Initial Response

• The Title IX Coordinator must:
o Treat the parties equally
o Notify the complainant of the 

grievance procedure(s) that apply
o Offer and coordinate supportive 

measures for both parties
o For a student with a disability, 

consider whether consultation on 
disability is required or 
warranted
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Current: Supportive Measures

• non-disciplinary, non-punitive 
individualized services offered as 
appropriate, as reasonably available, and 
without fee or charge to the complainant or 
the respondent before or after the filing of a 
formal complaint or where no formal 
complaint has been filed. Such measures 
are designed to restore or preserve equal 
access to the recipient’s education program 
or activity without unreasonably burdening 
the other party, including measures 
designed to protect the safety of all parties 
or the recipient’s educational environment, 
or deter sexual harassment

Proposed: Supportive Measures

• non-disciplinary, non-punitive individualized 
measures offered as appropriate, as reasonably 
available, without unreasonably burdening a party, 
and without fee or charge to the complainant or 
respondent to: (i) restore or preserve that party’s 
access to the recipient’s education program or 
activity, including temporary measures that burden 
a respondent imposed for non-punitive and non-
disciplinary reasons and that are designed to 
protect the safety of the complainant or the 
recipient’s educational environment, or deter the 
respondent from engaging in sex-based 
harassment; or (ii) provide support during the 
recipient’s grievance procedures under, or during 
the informal resolution process 
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Current: Examples of SMs

• Supportive measures may include 
counseling, extensions of deadlines or 
other course-related adjustments, 
modifications of work or class 
schedules, campus escort services, 
mutual restrictions on contact 
between the parties, changes in work 
or housing locations, leaves of 
absence, increased security and 
monitoring of certain areas of the 
campus, and other similar measures.

Proposed: Examples of SMs

• These measures may include but are not 
limited to: counseling; extensions of 
deadlines and other course-related 
adjustments; campus escort services; 
increased security and monitoring of 
certain areas of the campus; restrictions 
on contact between the parties; leaves of 
absence; voluntary or involuntary changes 
in class, work, housing, or extracurricular 
or any other activity, regardless of 
whether there is or is not a comparable 
alternative; and training and education 
programs related to sex-based 
harassment.
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New! Supportive Measures that Burden 
the Respondent
 Supportive measures can include "temporary" measures that 

burden a respondent during the grievance procedures, but 
only when they are: (1) imposed for non-punitive and non-
disciplinary reasons; and (2) designed to protect the safety of 
the complainant or the educational environment

 Can only be imposed if the respondent is given the 
opportunity to seek modification or reversal of the measure(s)
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New! Students With Disabilities
 For K-12, the Title IX Coordinator must consult the 

IEP team “to help ensure the recipient complies with 
the requirements of” IDEA and Section 504 “in the 
implementation of supportive measures”

 For higher ed, the Title IX Coordinator may consult 
with the individual or office designated to serve 
students with disabilities to help ensure compliance 
with Section 504
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What Are The 
Confidentiality 
Requirements?



Current: Confidentiality

• The recipient must keep 
confidential the identity of any 
individual who has made a 
report or complaint of sex 
discrimination, including any 
individual who has made a 
report or filed a formal 
complaint of sexual harassment, 
any complainant, any individual 
who has been reported to be the 
perpetrator of sex 
discrimination, any respondent, 
and any witness, with certain 
exceptions.

Proposed: Confidentiality

• When conducting an informal 
resolution process, implementing 
grievance procedures, or requiring 
a Title IX Coordinator to take other 
appropriate steps as required by 
the rules, a recipient must not 
disclose the identity of a party, 
witness, or other participant, with 
certain exceptions.
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Current: Confidentiality

• The recipient must maintain as 
confidential any supportive 
measures provided to the 
complainant or respondent, to 
the extent that maintaining 
such confidentiality would not 
impair the ability of the 
recipient to provide the 
supportive measures.

Proposed: Confidentiality

• A recipient must ensure that it 
does not disclose information about 
any supportive measures to persons 
other than the complainant or 
respondent unless necessary to 
provide the supportive measures. A 
recipient may inform a party of 
supportive measures provided to or 
imposed on another party only if 
necessary to restore or preserve 
that party’s access to the education 
program or activity.
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Current: Confidentiality -
Exceptions

• As may be permitted by FERPA
• As required by law
• To carry out the purposes of the 

rules, including the conduct of 
any investigation, hearing, or 
judicial proceeding arising 
thereunder 

Proposed: Confidentiality -
Exceptions

• When the party, witness, or other 
participant has provided prior 
written consent to disclose their 
identity

• When permitted FERPA
• As required by law
• To carry out the purposes of the 

rules, including action taken to 
address conduct that may 
constitute sex discrimination under 
Title IX in the recipient’s education 
program or activity
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When Can an 
Institution 
Remove a 
Respondent?



Current: Emergency 
Removal - Challenge

• The recipient must 
provide the respondent 
with notice and an 
opportunity to challenge 
the decision 
immediately following 
the removal. 

Proposed: Emergency 
Removal - Challenge

• The recipient must 
provide the respondent 
with notice and an 
opportunity to challenge 
the decision immediately 
following the removal.
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Current: Emergency Removal 
- Eligibility

• The recipient must 
undertake an individualized 
safety and risk analysis, 
determine that an immediate 
threat 
to the physical health or 
safety of any student or 
other individual arising from 
the allegations of sexual 
harassment justifies 
removal.

Proposed: Emergency Removal 
– Eligibility

• The recipient must undertake 
an individualized safety and 
risk analysis, determine that 
an immediate and serious 
threat to the health or safety of 
students, employees, or other 
persons arising from the 
allegations of sex discrimination 
justifies removal
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Current: Administrative Leave

• Nothing in this subpart precludes 
a recipient from placing a non-
student employee respondent on 
administrative leave during the 
pendency of a grievance process 
that complies with § 106.45. This 
provision may not be construed to 
modify any rights under Section 
504 of the Rehabilitation Act of 
1973 or the Americans with 
Disabilities Act.

Proposed: Administrative Leave

• Nothing in this part precludes a 
recipient from placing an employee 
respondent on administrative leave 
from employment responsibilities 
during the pendency of the 
recipient’s grievance procedures. 
This provision must not be 
construed to modify any rights 
under Section 504 of the 
Rehabilitation Act of 1973, 29 
U.S.C. 794, or Title II of the 
Americans with Disabilities Act of 
1990, 42 U.S.C. 12131-12134.
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What is 
Informal 
Resolution?



Current: Informal Resolution
(IR)

• If certain conditions are met, 
at any time prior to reaching 
a determination regarding 
responsibility the recipient 
may facilitate an informal 
resolution process, such as 
mediation, that does not 
involve a full investigation 
and adjudication

• Formal complaint required to 
initiate IR

Proposed: Informal 
Resolution (IR)

• If certain conditions are 
met, at any time prior to 
determining whether sex 
discrimination occurred, a 
recipient may offer to a 
complainant and respondent 
an informal resolution 
process

• Formal complaint not 
required to initiate IR
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Current: Informal 
Resolution Employee RP

• Cannot offer or 
facilitate an informal 
resolution process to 
resolve allegations that 
an employee sexually 
harassed a student.

Proposed: Informal 
Resolution Employee RP

• Cannot offer if there 
are allegations that an 
employee engaged in 
sex discrimination 
toward a student or 
such a process would 
conflict with Federal, 
State or local law
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Current: IR Conditions

•Must be voluntary
•Cannot require IR or waiver 

of right to adjudication
•Formal Complaint required
•Written notice required
•Written consent required
•Cannot be offered for 

employee-on-student cases

Proposed: IR Conditions

•Must be voluntary
•Cannot require or pressure 

IR or waiver of right to 
adjudication

•Supportive measures 
required

•Written notice required
•Consent required
•Cannot be offered in 

employee-on-student cases
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Current: IR Notice

•The allegations
•Requirements of IR
•Right to withdraw 

prior to agreement 
and resume the 
grievance process with 
respect to the formal 
complaint

Proposed: IR Notice

•The allegations
•Requirements of IR
•Right to withdraw 

prior to agreement 
and to initiate or 
resume the 
recipient’s grievance 
procedures

52



Current: IR Notice

• Any consequences resulting from 
participating in the informal 
resolution process, including the 
records that will be maintained or 
could be shared

Proposed: IR Notice

• Potential terms that could be in 
an agreement

• Which records will be 
maintained and could be shared

• That if the grievance procedure 
resume, no one can access, 
consider, disclose, or otherwise 
use information, including 
records, obtained solely through 
the IR process

• That the IR facilitator may serve 
as a witness in the grievance 
procedure if resumed
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Current: IR Notice

•In writing

Proposed: IR Notice

•Can be oral or in 
writing for K-12 and 
PSE non-harassment 
complaints
•Must be in writing 

for PSE sex-based 
harassment 
complaints
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Higher Ed

Notice for Informal Resolutions

 If a postsecondary institution offers or provides the 
parties to the grievance procedures an informal 
resolution process, all notices must be in 
writing, including informing the parties in writing 
of the offer and their rights and responsibilities in 
the informal resolution process
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New! Considerations for IR
 A recipient has discretion to determine whether it is appropriate to 

offer an informal resolution process when it receives information about 
conduct that may constitute sex discrimination under Title IX or when 
a complaint of sex discrimination is made, and may decline to offer 
informal resolution despite one or more of the parties’ wishes.

 Circumstances when a recipient may decline to allow informal 
resolution include but are not limited to when the recipient determines 
that the alleged conduct would present a future risk of harm to others

 The facilitator for the informal resolution process must not be the same 
person as the investigator or the decisionmaker in the recipient’s 
grievance procedures.
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New! IR Potential Terms
 Restrictions on contact
 Restrictions on the respondent’s participation in one or more of 

the recipient’s programs or activities or attendance at specific 
events, including restrictions the recipient could have imposed 
as remedies or disciplinary sanctions had the recipient 
determined that sex discrimination occurred under the 
recipient’s grievance procedures
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What is a 
"Complaint"?



Current: Complainant

• An individual who is alleged to be 
the victim of conduct that could 
constitute sexual harassment. 

• At the time of filing a formal 
complaint, a complainant must be 
participating in or attempting to 
participate in the education 
program or activity of the 
recipient with which the formal 
complaint is filed. 

Proposed: Complainant

• A student or employee who is 
alleged to have been subjected to 
conduct that could constitute sex 
discrimination under Title IX; or

• A person other than a student or 
employee who is alleged to have 
been subjected to conduct that 
could constitute sex 
discrimination under Title IX and 
who was participating or 
attempting to participate in the 
recipient’s education program or 
activity when the alleged sex 
discrimination occurred.
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Current: Signing the Complaint

• Formal complaint means a 
document filed by a 
complainant or signed by the 
Title IX Coordinator

Proposed: Initiating a Complaint

• A complaint includes an oral or 
written request to initiate a 
grievance

• In the absence of a complaint or 
informal resolution process, 
determine whether to initiate a 
complaint of sex discrimination 
if necessary to address conduct 
that may constitute sex 
discrimination under Title IX in 
the recipient’s education 
program or activity
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What 
Response is 
Required if a 
Complaint is 
Made or 
Initiated?



Current: Response to Complaint

• Upon notice of covered 
harassment, the Title IX 
Coordinator is required to meet 
with the complainant to 
discuss/offer supportive measures 
and the process for filing a 
complaint

• Upon receipt of the formal 
complaint, the recipient initiates 
the grievance procedures or 
informal resolution process

Proposed: Response to 
Complainant

• If a complaint is made, the Title 
IX Coordinator must notify the 
respondent of the applicable 
grievance procedures and notify 
the parties of the informal 
resolution process under this 
section if available and 
appropriate

• In response to a complaint, 
initiate the grievance procedures 
or informal resolution process 
under the relevant grievance 
procedure(s)
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New! Identify the 
Respondent For allegations of sex-based harassment, the "respondent" is 

the person alleged to have engaged in the misconduct
 For allegations of sex discrimination alleging the recipient’s 

policy or practice discriminates on the basis of sex, the 
recipient is not considered the respondent
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What 
is Required in 
the Grievance 
Procedure?



Current: Some of the Basic Requirements

•A recipient’s grievance process must
oTreat parties equally by providing supportive measures 

to complainant and not finding a respondent 
responsible until after the grievance process

oRequire no conflict of interest or bias and require 
training for all roles

oInclude a presumption of non-responsibility
oInclude reasonably prompt time frames for conclusion of 

the grievance process, including for filing and resolving 
appeals and the IR process, and a process for extensions

oDescribe the range of or list possible disciplinary 
sanctions and remedies

o State the standard of evidence to be used
oInclude the procedures for appeal
oDescribe the range of supportive measures
oRequire an objective evaluation of all relevant evidence 

(inculpatory and exculpatory)
oProvide the credibility determinations not be based on 

status

Proposed: Some of the Basic Requirements

•A recipient’s grievance procedure must:
oTreat parties equitably
oProhibit conflicts of interest or bias and require training 

for all roles
oInclude a presumption of non-responsibility
oEstablish reasonably prompt time-frames for “major 

stages” and a process for extensions
oTake reasonable steps to protect privacy
oApplicable to allegations of sex-based harassment
Describe the supportive measures available to the 

parties
Describe the range of or list possible disciplinary 

sanctions and remedies
oRequire an objective evaluation of all relevant evidence 

(inculpatory and exculpatory)
oProvide that credibility determinations not be based on 

status
oRequires use of preponderance of the evidence standard 

unless using clear and convincing in all other 
comparable proceedings, including those related to 
other discrimination complaints
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New! Major Stages for Timeframe

 The proposed regulations categorize the major 
stages as follows:
 Evaluation (Determination of whether to dismiss or 

investigate)
 Investigation
 Determination
 Appeal, if any
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Current: Title IX Team

• Title IX Coordinator, 
investigator, and informal 
resolution facilitator can 
be the same person

• Must be a different 
decision-maker

• Must be a different 
appellate decision-maker

Proposed: Title IX Team

• The Title IX Coordinator, 
investigator, and 
decision-maker can be 
the same person

• Must be a different 
appellate decision-maker

• Must be a different 
informal resolution 
facilitator
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Current: Dismissal

•Provides grounds for 
mandatory or permissive 
dismissal

•Upon dismissal, 
institution must send 
written notice of dismissal 
and reasons for dismissal

•Party can appeal dismissal

Proposed: Dismissal

•No more mandatory 
dismissal

•May dismiss a complaint 
of sex discrimination

•Must provide written 
notice of dismissal and 
basis

•Provides similar appeal 
process
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69

 For higher education institutions dismissing 
allegations of sex-based harassment, institution 
must also:

(1) provide the parties, simultaneously, with the 
notice of dismissal and the basis for dismissal; and 
(2) if dismissal is based on voluntary withdrawal, 
obtain the complainant’s withdrawal in writing

Higher Ed

Notice of Dismissal



Is There a 
Notice of 
Allegations?



Current: Notice of Allegations

1.Notice of grievance process, including IR 
process

2.Sufficient information including identities 
of parties involved in the incident and 
details about the alleged discrimination, 
including data and location, if known

3.Presumption of non-responsiblity
4.Inform parties of rights of advisors
5. Right to inspect and review “directly 

related evidence”
6.Any code of conduct provision that 

prohibits knowingly making false 
statements or providing false information

Proposed: Notice of Allegations

• For all complaints must include
1.Notice of grievance procedures, including 

IR
2.Sufficient information including identities 

of parties involved in the incident and 
details about the alleged discrimination, 
including data and location, if known

3.A statement that retaliation is prohibited

This is all that is required for K-12 and non-
harassment Higher Ed complaints

.
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Current: Notice of Allegations

1.Notice of grievance process, including IR 
process

2.Sufficient information including identities 
of parties involved in the incident and 
details about the alleged discrimination, 
including data and location, if known

3.Presumption of non-responsiblity
4.Inform parties of rights of advisors
5.Right to inspect and review “directly 

related evidence”
6.Any code of conduct provision that 

prohibits knowingly making false 
statements or providing false information

Proposed: Notice of Allegations

• For post-secondary complaints of sex-
based harassment, must also include 
(in addition to previous slide):

1.Statement of presumption of non-
responsibility and determination only 
made at end of the grievance procedure 
and only after having an opportunity “to 
present relevant evidence to a trained, 
impartial decisionmaker”

2.Right to receive access to relevant 
evidence or to an investigative report that 
accurately summarizes relevant evidence

.
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Higher Ed

Notice of Allegations



Higher Ed

Delayed Notice
 Adds that a post-secondary institution may reasonably 

delay providing notice if it has legitimate concerns for 
the safety of any person as a result of providing the 
notice. The legitimate concerns must be based on an 
individualized safety and risk analysis and not on mere 
speculation or stereotypes
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Note! Identification of Parties
 The proposed rules maintain the requirement that the 

notice of allegations include “identities of the parties 
involved in the incident” and the details about the alleged 
discrimination, including the date and location, if known

 The proposed rules also maintain the requirement that the 
notice of allegations be updated if additional allegations are 
added
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Can we 
Consolidate 
Complaints?



Current: Consolidation

• A recipient may consolidate 
formal complaints as to 
allegations of sexual 
harassment against more than 
one respondent, or by more than 
one complainant against one or 
more respondents, or by one 
party against the other party, 
where the allegations of sexual 
harassment arise out of the 
same facts or circumstances. . . .

Proposed: Consolidation

• Generally, the same for K-12 
and for higher education cases 
involving complaints of sex 
discrimination.
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Current: Consolidation

• A recipient may consolidate formal 
complaints as to allegations of sexual 
harassment against more than one 
respondent, or by more than one 
complainant against one or more 
respondents, or by one party against the 
other party, where the allegations of 
sexual harassment arise out of the same 
facts or circumstances. . . .

Proposed: Consolidation

• Generally, the same higher ed cases 
involving complaints of sex 
discrimination

• If one of the complaints to be 
consolidated is a complaint of sex-based 
harassment involving a student 
complainant or student respondent at a 
postsecondary institution, the grievance 
procedures for investigating and 
resolving the consolidated complaint 
must comply with the requirements of 
this section and § 106.46.

77Higher Ed
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What is 
Required for 
Investigation?



Current: Investigation

•Seven general requirements

1. Burden of proof and evidence on institution

2. Equal opportunity to present witnesses, including 
expert witnesses, and evidence

3. No “gag rules” or limits on right to gather/present 
evidence

4. Same opportunity to advisor, but can limit role if 
equally applied

5. Provide written notice of interviews and meetings 
(with specifics) with time to prep

6. Parties can inspect, review, and respond 
to directly related evidence

7. Parties can review and respond to investigation 
report

Proposed: Investigation

•Retains most general requirements, with some 
modification

1.Burden on institution to gather sufficient evidence 
for determination

2.Equal opportunity to present relevant fact witnesses 
and evidence; expert witnesses can be allowed, but 
not required (must be equal between parties)

3.Investigator must review all evidence gathered to 
evaluate if “relevant”

4.Provide each party with a description of all relevant 
evidence and an opportunity to respond (parties can 
request to review all relevant and not otherwise 
impermissible evidence).
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Current: Investigation

•Seven general requirements

1. Burden of proof and evidence on institution

2. Equal opportunity to present witnesses, including 
expert witnesses, and evidence

3. No “gag rules” or limits on right to gather/present 
evidence

4. Same opportunity to advisor, but can limit role if 
equally applied

5. Provide written notice of interviews and meetings 
(with specifics) with time to prep

6. Parties can inspect, review, and respond 
to directly related evidence

7. Parties can review and respond to investigation 
report

Proposed: Investigation

For higher education complaints involving sex-based 
harassment allegations, must also

1. Provide written notice of interviews and meetings 
(with specifics) with time to prep

2. Same opportunity to advisor, but can limit role if 
equally applied

3. NEW: Must allow parties the same opportunities to 
have others in addition to advisors present during 
meetings and proceedings

Additionally, discretion regarding experts, 
extensions for good cause with written notice, 
equitable access to and right to respond to evidence. 
Institutions also required to take reasonable steps 
to prevent unauthorized disclosure (discussed next 
slide)
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Current: Expert Witnesses

•A recipient must ... provide 
an equal opportunity for the 
parties to present 
witnesses, including fact 
and expert witnesses, and 
other inculpatory and 
exculpatory evidence.

Proposed: Expert Witnesses

•A postsecondary institution 
. . . Has discretion to 
determine whether the 
parties may present expert 
witnesses as long as the 
determination applies 
equally to the parties
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What Evidence 
and Reports 
Must Be 
Shared?



Current: Access to 
Evidence

•For all formal complaints 
(both K-12 and higher 
ed):

1. Review of directly 
related evidence with 10 
days to respond

2. Review of investigation 
report with 10 days to 
respond

Proposed: Access to 
Evidence

•For K-12 and non-
harassment higher ed 
complaints, all that is 
required is “provide each 
party with a description 
of relevant/permissible 
evidence with a 
reasonable opportunity to 
respond”

83



Current: Access to Evidence

•For all formal complaints 
(both K-12 and higher ed):

1. Review of directly related 
evidence with 10 days to 
respond

2. Review of investigation 
report with 10 days to 
respond

Proposed: Access to 
Evidence

•For higher education sex-
based harassment
complaints, must provide 
much greater access to 
evidence

84Higher Ed
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Higher Ed
Access to Evidence

 Provide either equitable access to the relevant and not otherwise 
impermissible evidence, or to the written investigative report that 
accurately summarizes this evidence. 

 If report provided, must also provide the parties with equitable 
access to the relevant and not otherwise impermissible evidence 
upon the request of any party

 A postsecondary institution must provide the parties with a 
reasonable opportunity to review and respond to the evidence prior 
to the determination of whether sex-based harassment occurred. 
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Higher Ed
Access to Evidence

 If a postsecondary institution conducts a live hearing as part of its 
grievance procedures, it must provide this opportunity to review the 
evidence in advance of the live hearing

 It is at the institution’s discretion whether to provide this 
opportunity to respond prior to the live hearing, during the live 
hearing, or both prior to and during the live hearing
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Is Any
Evidence
Excluded
From the 
Procedures?
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Current: Excluded Evidence #1

•Not require, allow, rely upon, or 
otherwise use questions or evidence 
that constitute, or seek disclosure of, 
information protected under a legally 
recognized privilege, unless the 
person holding such privilege has 
waived the privilege.

Proposed: Excluded Evidence #1

•Exclude the following types of 
evidence, and questions seeking that 
evidence, as impermissible (i.e., must 
not be accessed, considered, disclosed, 
or otherwise used), regardless of 
whether they are relevant:
oEvidence that is protected under a 

privilege as recognized by Federal or 
State law, unless the person holding 
such privilege has waived the 
privilege voluntarily in a manner 
permitted in the recipient’s 
jurisdiction; 
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Current: Excluded Evidence #2

• Cannot access, consider, disclose, or 
otherwise use a party’s records that are 
made or maintained by a physician, 
psychiatrist, psychologist, or other 
recognized professional or paraprofessional 
acting in the professional’s or 
paraprofessional’s capacity, or assisting in 
that capacity, and which are made and 
maintained in connection with the 
provision of treatment to the party, 
without the party’s (or their parent’s) 
written consent.

Proposed: Excluded Evidence #2

• Exclude the following types of evidence, 
and questions seeking that evidence, as 
impermissible (i.e., must not be accessed, 
considered, disclosed, or otherwise used), 
regardless of whether they are relevant:
o (Health records) - A party’s records that 

are made or maintained by a physician, 
psychologist, or other recognized 
professional or paraprofessional in 
connection with the provision of 
treatment to the party, unless the 
recipient obtains that party’s voluntary, 
written consent for use in the recipient’s 
grievance procedures; and
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Current: Excluded Evidence #3

•Questions and evidence about the complainant’s 
sexual predisposition or prior sexual behavior are not 
relevant, unless such questions and evidence about 
the complainant’s prior sexual behavior are offered to 
prove that someone other than the respondent 
committed the conduct alleged by the complainant, or 
if the questions and evidence concern specific 
incidents of the complainant’s prior sexual behavior 
with respect to the respondent and are offered to 
prove consent.

Proposed: Excluded Evidence #3

•Exclude the following types of evidence, and 
questions seeking that evidence, as impermissible 
(i.e., must not be accessed, considered, disclosed, or 
otherwise used), regardless of whether they are 
relevant:
o(Sexual interests or conduct) - Evidence that relates 

to the complainant’s sexual interests or prior sexual 
conduct, unless evidence about the complainant’s 
prior sexual conduct is offered to prove that 
someone other than the respondent committed the 
alleged conduct or is offered to prove consent with 
evidence concerning specific incidents of the 
complainant’s prior sexual conduct with the 
respondent. The fact of prior consensual sexual 
conduct between the complainant and respondent 
does not demonstrate or imply the complainant’s 
consent to the alleged sex-based harassment or 
preclude determination that sex-based harassment 
occurred.
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What About 
Credibility 
Determinations
?



Note! Credibility
 The proposed rules require a recipient to provide a 

process that allows the decisionmaker to adequately 
assess the credibility of the parties and witnesses to 
the extent credibility is:
1. In dispute; and
2. Relevant to evaluating one or more allegations of 

sex discrimination.
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Higher Ed
Credibility Determinations
 For higher education grievance procedures involving 

allegations of sex-based harassment, this process must 
include either a decision-maker asking their and the 
parties’ proposed questions and follow-up questions of other 
parties and witnesses either at individual meetings or a 
live hearing, or an advisor asking such questions and 
follow-up questions

93



Note! Persuasiveness
 The proposed rules would require the decisionmaker to evaluate 

relevant evidence for persuasiveness; if the decisionmaker is not 
persuaded under the applicable standard by the evidence that sex 
discrimination occurred (whatever the quantity of the evidence is), 
the decisionmaker should not determine that sex discrimination 
occurred
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What is the 
Decisionmaking 
Process?
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Current: Determination

• Decision-maker cannot be Title IX 
Coordinator or investigator

• Follows investigation, report, 
response to report and hearing or 
written Q&A process

Proposed: Determination

• For K-12 and non-harassment 
higher ed cases, decision-maker can 
be Title IX Coordinator or 
investigator

• Follows “an investigation and 
evaluation process”

• If decision-maker is not persuaded 
under the applicable evidentiary 
standard that sex discrimination 
occurred, whatever the quantity of 
evidence is, the decision-maker 
should not determine that sex 
discrimination occurred
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Current: Written Determination

• Written determination regarding 
responsibility which must include:

1.The allegations
2.Procedural steps taken
3.Findings of fact
4.Conclusions regarding application of code of 

conduct to the fact
5.Statement and rationale for the result as to 

each allegation, including determination 
regarding responsibility

6.Any disciplinary sanctions imposed
7.Whether remedies will be provided
8.Appeal procedures
9.Must provide written determination to 

parties
10.Title IX Coordinator responsible for 

implementing remedies.

Proposed: Determination

• Notify parties of the outcome, including the 
determination of whether sex discrimination 
occurred under Title IX and the procedures 
and permissible bases for appeal, if 
applicable

• If there is a determination that sex 
discrimination occurred, require Title IX 
Coordinator to provide and implement 
remedies and other appropriate prompt and 
effective steps to ensure sex discrimination 
does not continue

• Decision-maker not responsible for 
determining disciplinary sanctions, the 
institution is



Note! Notify the Parties of the 
Outcome
 In K-12 and non-harassment higher education cases, the proposed 

regulations require the recipient to notify the parties of the outcome 
of the complaint, including the determination of whether sex 
discrimination occurred under Title IX, and the procedures and 
permissible bases for the complainant and respondent to appeal
 This is not the “written determination on the merits” required in the current 

rules; less information is required to be given 

 The proposed rule does require a written determination for higher 
education cases alleging sex-based harassment complaints
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What About 
Higher 
Education 
Hearings?



Higher Ed
Grievance Procedures
 The rules contain additional grievance procedure requirements for 

postsecondary institutions’ adjudication of sex-based harassment 
complaints

 Generally, the grievance procedures for such complaints must include 
all the provisions addressed above

 There are additional requirements, however, most of which have 
already been discussed here
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 When a complainant or respondent is both a student and an employee 
of a postsecondary institution, the postsecondary institution must 
make a fact-specific inquiry to determine whether the requirements 
of this section apply. 

 To decide, the postsecondary institution must, a minimum, consider:
1. Whether the party’s primary relationship with the postsecondary institution is 

to receive an education and 
2. Whether the alleged sex-based harassment occurred while the party was 

performing employment-related work.
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Current: Hearings

• For postsecondary institutions, the 
recipient’s grievance process must 
provide for a live hearing

• Can hold hearing (either at a 
party’s request or the institution’s 
discretion) in separate rooms using 
technology. Must audio or audio 
visually record and make the 
recording available to the parties.

Proposed: Hearings

• A postsecondary institution’s sex-
based harassment grievance 
procedures may, but need not, 
provide for a live hearing.

• If a live hearing is offered, can still 
do so (either at a party’s request or 
the institution’s discretion) in 
separate rooms using technology. 
Must continue to audio or audio 
visually record and make the 
recording available to the parties.
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 Caution! Although the proposed rule would 
not require a live hearing, in 
some jurisdictions in certain circumstances, 
public institutions would still be required to 
provide a live hearing as a matter 
of constitutional due process.
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Current: Hearings
•Detailed provisions regarding 

questions and cross-examination of 
parties and witnesses

•If party does not have an advisor, 
recipient must provide an advisor of 
the recipient’s choice without fee or 
charge

Proposed: Hearings
•Institutions have the option under 

Title IX to have the decision-maker 
ask questions and follow-up questions 
to parties and witnesses, including 
those proposed by the parties to the 
decision-maker, either in one-on-one 
meetings with the parties/witnesses 
or in a life hearing.

•Institutions can still choose to allow 
advisors to question parties and 
witnesses at a hearing. If an 
institution makes that choice, it must 
provide an advisor to a party who 
does not have one.
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Current: Witness 
Noncooperation

•If a party or witness does not submit 
to cross-examination at the hearing, 
the rule stated that the decision-
maker was prohibited from relying on 
any statement of that party or 
witness in reaching a determination 
of responsibility. That limitation was 
found invalid by a court.

•The institution cannot draw an 
inference about the determination 
based solely on absence or refusal to 
answer cross-examination or other 
questions

Proposed: Witness 
Noncooperation

•The proposed rules contain a 
provision that if a party does not 
respond to questions related to their 
credibility, the decisionmaker must 
not rely on any statement of that 
party that supports that party’s 
position. 

•The decisionmaker must not draw an 
inference about whether sex-based 
harassment occurred based solely on 
a party’s or witness’s refusal to 
respond questions related to their 
credibility.
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Current: Relevance 
Rulings

•Before a complainant, respondent, or 
witness answers a cross-examination 
or other question, the decision-
maker(s) must first determine 
whether the question is relevant and 
explain any decision to exclude a 
question as not relevant.

Proposed: Relevance 
Rulings

•The decisionmaker must determine 
whether a proposed question is 
relevant and not otherwise 
impermissible prior to the question 
being posed to the witness or party, 
and must explain any decision to 
exclude a question as not relevant.

•If a decisionmaker determines that a 
party’s question is relevant and not 
otherwise impermissible, then it must 
be asked except that a postsecondary 
institution must not permit questions 
that are unclear or harassing of the 
party being questioned.
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Current: Written Determination

•Required for all complaints of sexual 
harassment governed by the rule

•Must be delivered simultaneously
•Must include:

•Description of alleged harassment
•Policies and Procedures Used
•Decisionmaker’s Evaluation and 

Determination
•Discipline for Respondent, Remedies 

for Complainant or Others, if 
Warranted

•Procedures and Bases for Appeal

Proposed: Written Determination

•Required only for postsecondary sex-
based harassment complaints

•Must be delivered simultaneously 
•Must include:
oAllegations
oProcedural Steps 
oFindings of Fact
oApplication of Policy to Facts
oStatement and Rationale for 

Determination for Each Allegation
oProcedures and Bases for Appeal

Higher Ed
Written Determination



What About 
Appeals?
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Current: Appeals
• Required for all dismissals and 

determinations for all formal 
complaints of sexual harassment
• Decision-maker(s) for appeal 

cannot be decision-maker(s) 
that reached the 
determination or dismissal, the 
investigator(s), or the Title IX 
Coordinator;

• Required on three bases
• Can offer appeal for other bases, 

but must offer equally

Proposed: Appeals
• Required for all dismissals
• Does not identify required bases 

for appeal
• Decision-maker for appeal must 

be person who did not take part 
in an investigation or dismissal 
decision

• Decision-maker must be trained

109



Current: Appeals
• As to all appeals:

• Written notification when an 
appeal is filed

• Implement appeal procedures 
equally

• Equal opportunity to submit a 
written statement in support 
of, or challenging, the 
outcome;

• Written decision provided to 
both parties describing the 
result and the rationale

Proposed: Appeals
• Notify parties that dismissal 

may be appealed and of the 
opportunity to appeal

• Notify when appeal is filed
• Implement appeal procedures 

equally
• Provide parties a reasonable 

and equal opportunity to make 
a statement in support of, or 
challenging, the dismissal

• Notify parties of result of appeal 
and rationale for result
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Current: Appeals
• Same appeal requirements set forth above
• Required bases for appeal:
o Procedural irregularity + affected the 

outcome
o New evidence not reasonably available at 

the time of the determination + could affect 
the outcome

• Bias or conflict of interest of Title IX team 
member + affected the outcome

Proposed: Appeals
• Requirements set forth above, plus:
• Must offer parties an appeal from a 

determination that sex-based harassment 
occurred or dismissal of complaint on the 
following bases:
• Procedural irregularity + change outcome
• New evidence not reasonably available at 

time of determination or dismissal + change 
outcome

• Title IX Coordinator, investigator, or 
decisionmaker had conflict of interest or 
bias + change outcome

• May offer appeal on additional bases, as 
long as available to all parties
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What Do the 
Rules Say 
About 
Pregnancy & 
Parenting? 
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Pregnancy - Students
 Current regulation states that recipients shall not discriminate against 

any student, or exclude any student from its education program or 
activity, including any class or extracurricular activity, on the basis of 
such student's pregnancy, childbirth, false pregnancy, termination of 
pregnancy or recovery therefrom, unless the student requests voluntarily 
to participate in a separate portion of the program or activity of the 
recipient. Current rule states that recipients shall not apply a policy or 
practice concerning a student's actual or potential parental, family, or 
marital status which treats students differently on the basis of sex.

 Current regulation states that recipients may require such a student to 
obtain the certification of a physician that the student is physically and 
emotionally able to continue participation so long as such a certification is 
required of all for other physical or emotional conditions requiring the 
attention of a physician.
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Pregnancy - Students
 Proposed rule prohibits discrimination on the basis of the student's "current, 

potential, or past pregnancy or related conditions." It states that recipients shall 
not adopt a policy or practice concerning a student's "current, potential, or past 
parental, family, or marital status which treats students differently on the basis 
of sex."

 Proposed rule requires reasonable accommodations unless the recipient can 
demonstrate that making the modification would fundamentally alter the 
recipient's program or activity.

 Under the proposed rule, when "any employee" is informed of a student's 
pregnancy or related conditions, the employee must promptly inform the 
student (or legal guardian) about how to notify the Title IX Coordinator. The 
Title IX Coordinator must promptly notify the student of their rights under the 
regulation, including the right to reasonable modifications of policies and 
practices.
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Pregnancy - Students

 Proposed regulation requires comparable treatment to 
temporary disabilities or conditions.

 The recipient may not require that the student provide a 
physician's certification to participate in an 
activity unless the certified level of physical ability 
is necessary for participation in the class and the 
recipient requires other students to provide a 
certification. Further, the information cannot be used to 
otherwise discriminate against the pregnant student.
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Pregnancy - Students
 Under the proposed rule, accommodations 

would include, for example, break time for 
medical appointments or breastfeeding, a 
leave of absence, extensions of time, changes 
in course sequence, and changes in physical 
space.

 Proposed rule would require a clean and 
private lactation space.
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Pregnancy - Employees
 The proposed rule retains the prohibition on discrimination based 

on parental status, marital status, and pregnancy and related 
conditions.

 The proposed rule would require a recipient to provide reasonable 
break time for an employee to express breast milk or breastfeed.

 The recipient must provide a clean and private lactation space.
 Note: The Fair Labor Standards Act already requires employers to 

provide reasonable break time for an employee to express breast 
milk for one year after the child's birth and to provide private 
lactation areas
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What About Policy, 
Procedure, Notice 
and Training 
Requirements?
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New! Title IX Coordinator "Designees"
 Title IX Coordinator retains ultimate authority to 

coordinate compliance with Title IX, but permits an 
institution to assign one or more designees to carry out 
some of the Title IX Coordinator’s responsibilities

 Title IX Coordinator must have oversight of each of the 
designees’ responsibilities

 Ex. campus-based or department-based Title IX designees 
or Title IX designee for group of campuses/departments
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Current: Training
• Training for Title IX team on the 

grievance process for sexual 
harassment only

Proposed: Training
• Training required for all types of 

sex-based discrimination, not just 
sexual harassment
o Title IX team on the grievance 

procedures
o All employees on identifying and 

reporting sex-based 
discrimination

• Specific training for Informal 
Resolution Facilitators

• Specific training for Title IX 
Coordinators and Designees

• Confidential Employees
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