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I. Constitutional Provisions



A.  Federally:  U.S. Constitution – First Amendment
FIRST AMENDMENT:
• “Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the government 
for a redress of grievances.”  
U.S. CONST. amend. I.



B.  State:  North Dakota Constitution
• State Constitutional Provisions
Many state constitutions have general provisions giving citizens the right 

speak and seek redress for grievances against government officials. 

N.D. Constitution: “The citizens have a right, in a peaceable manner, to 
assemble together for the common good, and to apply to those invested 
with the powers of government for the redress of grievances, or for other 
proper purposes, by petition, address or remonstrance.” N.D. CONST. art. I, 
§ 5.

N.D. Constitution: “Every man may freely write, speak and publish his 
opinions on all subjects, being responsible for the abuse of that privilege.” 
N.D. CONST. art. I, § 4.



Constitutional Provisions & the School Board

• In application to a School Board = 
 School boards may not “abridge” citizens’ freedom of 

speech when the board adopts rules governing speech 
during the public comment period of school board meetings.

School boards may not outright prohibit public “redress of 
grievances”

BUT…………….



C.  Federal:  U.S. Supreme Court

• U.S. Supreme Court = has recognized that nothing in the U.S. 
Constitution requires public bodies to allow members of the public 
to speak during meetings of that public body.

• This means = where there is no “Constitutional Right” to speak at 
a public meeting, then the “power” to create the opportunity for 
public comment is reserved to the school board.



D. State: ND Supreme Court

• This sentiment is echoed throughout various state levels.

• E.g. – N.D. Supreme Court = “The news media does not occupy a special 
status distinct from that of the general public…The news media’s right to 
be present stems from being a member of the public and, as such, it may 
freely report whatever occurs in open court, not as a special privilege, but 
as a member of the public.” Dickinson Newspapers, Inc. v. Jorgensen, 338 
N.W.2d 72, 79 (N.D. 1983); see also N.D.A.G. 2008-O-28.



E. State: Open Meetings Laws
• Open Meeting Laws: A member of the public has the right to attend an 

open meeting and to record or broadcast the meeting, regardless of the 
person’s interest in the meeting.

• Primary purpose of school board meeting = conduct business of the 
board as it relates to school policies, programs, budget, and operations.

• Public Meetings v. Meetings of the Public: A school board meeting is a 
meeting that public has a right to attend; it is not a “meeting of the 
public” where everything has a right to speak.



Public Participation in Open Public Meetings
• A member of the public does not have a “right” to speak in open 

public meetings in North Dakota.

• The purpose of the open meetings law is to give members of the 
public access to the meetings of a governing board of a public 
entity but that access does not give members of the public the 
right to participate or speak at the public meeting. See N.D.A.G. 
2003-O-07; N.D.A.G. 99-O-07; N.D.A.G. 98-F-11 



II.  Types of Public Forums –
U.S. Supreme Court



Development of “Types” of Public Forums
City of Madison Joint Sch. Dist. v. Wisconsin Employment Relations Comm’n, 429
U.S. 167 (1976).
• The Supreme Court held that a school board meeting was an open forum for 

direct citizen involvement.  Thus, a state law forbidding a nonunion teacher to 
address the board on a matter of public concern was an improper prior restraint 
upon the First Amendment rights of teachers as members of the public. 

Public Forum Doctrine Generally
• In the 1980s - Supreme Court began using a categorical approach known as 

“public forum doctrine” to analyze restrictions on private speech and other forms 
of expression on governmental property.  

• 4 Types of Forums First Amendment purposes: 
(1) traditional public; (2) designated public; (3) limited public; and 
(4) non-public.



First Amendment Public Forums
 Federal courts have delineated four general types of public forums, each 

requiring a different analysis to determine the scope of the public’s right to 
speech, and the governmental body’s ability to regulate that speech:

1. Traditional (Open) Public 
2. Designated Public
3. Limited Public
4. Nonpublic (Closed)

When a school board allows public comment at board meetings, the 
policy, rules and procedures the board creates determine what kind of 
forum it is establishing (generally “designated” or “limited”).



(1) Traditional Public Forum
• A traditional public forum – most open forum – includes public places traditionally

used by the public for assembly, speech, and debate, such as streets, parks, and
sidewalks. See Christian Legal Soc’y. v. Martinez, 130 S. Ct. 2971, 2984 n.11 (2010);
Pleasant Grove City v. Summum, 129 S. Ct. 1125, 1132 (2009)

• Government can enforce a regulation on content of speech only if under “Strict
Scrutiny Standard”:

a) Regulation is necessary
b) To achieve a compelling government interest, and
c) It is narrowly tailored to achieve that interest

-- Perry Educ. Ass’n., 460 U.S. at 45

• Government can enforce regulations on time, place, and manner of speech only if:
a) Regulation is “content-neutral” (has a purpose unrelated to content of the speech)
b) Is narrowly tailored
c) To achieve a significant government interest, and
d) Leaves open ample alternative channels of communication



(2) Designated Public Forum
• A public property not traditionally open that the government “has opened for 

use by the public” as a place for speech and expressive activity. Perry Educ. Ass’n, 
460 U.S. at 45. 

• It is public property that a government makes generally accessible to all speakers. 

• If a meeting of a public body is open for general comment by public = designated 
public forum. “A school board creates a designated forum when, in accordance with state law or 
through policy, the board grants the public general access to comment on any specific matters or any 
matter within the board’s jurisdiction.” Thomas Pickrell, School Board Meetings and the First 
Amendment, INQUIRY AND ANALYSIS (National Sch. Bds. Ass’n), May 2000, at 2. 

• A governmental body may choose whether or not to designate a forum (aka 
board meeting) as open to public comment, but once it does so, it is limited in 
restricting speech under a strict scrutiny standard (just like traditional public 
forum.)



(3) Limited Public Forum
• A limited public forum is public property that the government allows to be used by 

certain groups or dedicated solely to the discussion of certain subjects. Christian 
Legal Soc’y., 130 S. Ct. at 2984 n.11 (quoting Pleasant Grove City, 129 S. Ct. at 1132).

• Restrictions on speech in a limited public forum must meet a lower, separate 
standard than an open or a designated public forum. See Christian Legal Soc’y., 130 
S. Ct. at 2985.  

• Restrictions on public comment must: 
a) be reasonable in light of the forum’s purpose and
b) be viewpoint neutral, i.e., the governmental body (aka the school board) may 

not discriminate on the basis of the speaker’s point of view.

• This is a lower standard than strict scrutiny!



(4) Non-Public Forum
• Public property that is not traditionally use for public communication. Perry 

Educ. Ass’n, 460 U.S. at 46. 

• This would include = household mailboxes, sidewalks around post offices, 
airport terminals, open areas of military bases, among others. 

• Governmental body may restrict speech in time, place, and manner.

• Governmental body may reserve the forum for its intended purpose if the 
regulation on speech is reasonable and not a cover for suppressing views
the government disagrees with. Perry Educ. Ass’n, 460 U.S. at 46.



RECAP on Public Forums:
1. Traditional Public Forum = 
Most open public space for speech (e.g., streets, parks, sidewalks, etc.) 
Strict scrutiny standard in restricting speech

2. Designated Public Forum = 
A space governmental body opens to all public & allows comments on any matter within 

the government’s jurisdiction
Strict scrutiny standard in restricting speech

3. Limited Public Forum =
A space governmental body opens, allowing comments on certain subjects
Restriction must be content neutral and narrowly tailored to serve significant gov’t interest

4. Non-Public Forum =
A space the governmental body does not open for public comment
The body can prohibit public comment as long as decision is reasonable and not a cover for 

suppressing views the government disagrees with.



Board Meetings = Multiple Options
 Allow public comment on any matter, including raising issues such 

as individual personnel or student matters (“designated public 
forum”).

 Limit public comment to agenda items, or according to some other 
viewpoint neutral standard (“limited public forum”). 

• Generally easier to defend when board permits “certain topics only” rather 
than ruling out of order specific comments or topics!

 Do not allow public comment at board meetings (“closed forum”).

 Or Combinations of the above…



III. School Board Meetings –
Public Comment Periods /

Forum Types



What Type of Forum is Public Comment in a 
Board Meeting?
(1)  Traditional Public Forum? NO.

• A school board meeting cannot be categorized a as traditional public 
forum. “Plainly, public bodies may confine their meetings to the 
specified subject matter and may hold nonpublic sessions to transact 
business.”  City of Madison, 429 U.S. at 175.

• “The Constitution does not grant to members of the public generally a right to be heard 
by public bodies making decisions of policy.” Minn. State Bd. of Community Colleges v. 
Knight, 465 U.S. 280, 283 (1984).



What Type of Forum is Public Comment in a 
Board Meeting?
(2)  Designated or (3) Limited Public Forum? YES, typically.

• The general consensus is that a public comment period is either a 
designated public forum or a limited public form.  One reason for 
the lack of a clear designation is that the Supreme Court seems 
to have shifted its analysis in significant ways over the years. 

• Lines between public comment period being “designated” (open 
for use by all public on any matter) versus “limited” (open on only 
specific matters) is often difficult to determine.



Court Decisions on “Forum Type” in Board Meetings

• Sometimes, Supreme Court has not clearly labeled between 
“designated” and “limited.” See City of Madison Joint Sch. Dist. V. 
Wisconsin Employment Relations Comm’n, 429 U.S. 167 (1976).

• Other courts have called the public comment period “the 
quintessential example” of a limited public forum but then used 
the “strict scrutiny” test for a designated public forum. See 
Leventhal v. Vista Unified Sch. Dist., 973 F. Supp. 951 (S.D. Cal. 
1997).



Court decisions…
• Other courts have noted that public comment periods are a “hybrid” 

between “designated” and “limited” (and “nonpublic”):

• “[C]ourts call this sort of forum as a ‘designated’ and ‘limited’ public 
forum, ‘designated’ because the government has ‘intentionally opened 
it’ for public discourse and ‘limited’ because ‘the State is not required 
to . . .allow persons to engage in every type of speech in the forum.’
(citing Cornelius, 473 U.S. at 802 and Good News Club v. Milford 
Cent. Sch., 533 U.S. 98 (2001)).  



• Within most public comment periods during a school board meeting, the 
school board may regulate the time, place and manner of speech so long as 
the regulation is:

1. content neutral; 
2. narrowly tailored to serve a significant governmental 

interest; and 
3. leaves open ample alternative channels for 

communication of the information.” 
(citing Clark v. Committee for Creative Non-Violence, 468 U.S. 
288 (1984).

Test for Limiting Speech during Public Comment 
Periods?



Regulating Public Comment Period = Time, Place & Manner
• For each type of “public forum,” the school board is permitted to enact 

and apply “reasonable regulations pertaining to time, place and 
manner.”

• Provided that such regulations are: viewpoint neutral.

• Thus, once a board has determined to allow public comment, whether 
specific to agenda items or not, the board should determine what 
policy, rules, or guidelines it will impose to regulate the public 
comment.



First Amendment – Viewpoint Neutrality
• “Once a forum is opened up to assembly or speaking by some groups, 

government may not prohibit others from assembling or speaking on 
the basis of what they intend to say.”*

*There are certain types of speech that are unprotected under the First Amendment: these 
include incitement to lawless action; blackmail, comments threatening bodily harm, fighting 
words, and obscenity (which does not include mere profanity).
City of Madison Joint School Dist. No 8. v. Wisconsin Employment Relations Comm., 429 U.S. 
167, 178-79 (1976) (Justice Brennan, concurring).

• Viewpoint neutral: The regulations may not silence or impact one 
viewpoint any more than another viewpoint on the agenda topic.



Policy Preparation: Time, Place & Manner Restrictions
• Time: e.g., at a particular point on the agenda.  If the board uses the agenda 

limited model, it can choose to have comment on each item as it arises, or one 
set period at a designated place on the agenda.  May set time periods, for 
individual speakers, and more generally, but would need to have a fair method 
of selecting speakers.  

• Place: e.g., at a duly noticed and legally held (regular?) public school board 
meeting; location within the school and must stand in line. 

• Manner: the mode of communication (spoken, distributing pamphlets, etc.).

• Such restrictions are permitted provided (a) they are viewpoint/content neutral, 
and (b) still allow ample alternative channels of communication. 

• Who is the public?  Safest is “all.”  Strongly recommend all residents, registered 
voters, staff and other parents. 



Regulations Found to be Invalid

• General prohibition on “personal attacks.” Bach v. Sch. Bd. of the City of 
Virginia Beach, 139 F. Supp. 2d 736 (E.D. Va. 2001). 

• General prohibition on criticism of school employees. Leventhal v. Vista Unified 
Sch. Dist., 973 F. Supp. 951 (S.D. Cal. 1997; and Baca v. Moreno Valley Unified 
Sch. Dist., 936 F. Supp. 719 (C.D. Cal. 1996). 

• General prohibition on dissident teachers addressing school board during 
public comment on collective bargaining issues.  City of Madison Joint School 
District No. 8 v. Wisconsin Employment Relations Commission;429 U.S. 167 
(1976).



Regulations Found to be Valid

• Prohibition on speech that is irrelevant or repetitious. White v. City of Norwalk, 
900 F.2d 1421, 1425 (9th Cir. 1990)
 Also permissible to limit public comment to only those topics on the agenda.

• Prohibition on speech when it is “repetitive, harassing or frivolous.” Lowery v. 
Jefferson County Bd. of Educ., 586 F.3d 427 (6th Cir. 2009).

• Prohibition on speech that is “off topic, disruptive and antagonistic.” Jones v. 
Heyman, 888 F.2d 1328, 1333 (11th Cir. 1989) (valid ejection of speaker from 
meeting).

• Limitations on speech at set lengths of time:
• Wright v. Anthony, 733 F.2d 575, 576 (8th Cir. 1984): upholding five-minute time limit for speech at 

public hearing. 

• Sherov. City of Grove, 510 F.3d 1196, 1203 (10th Cir. 2007): three-minute time limit to speak at public 
comment portion of city council meeting.



Regulating Public Comment Period – Other Recommendations

Complaints:
Include language in policy restricting complaints about individuals.

Point the public in policy to alternative complaint channels and policies.

Board President = should be prepared to deflect such complaints by 
redirecting to those complaint policies and should be prepared to 
reference privacy and other procedural considerations.



Regulating Public Comment Period – Other Recommendations

Agenda Items Only:
Provide process to request to be placed on agenda (particularly if public 

member wants longer than X minutes in front of board or wants to address item 
not on regular agenda)

Avoid extreme repetition by asking groups to designate a single speaker, rather 
than multiple

Discourage repetitive comments by same or other speakers (e.g., subsequent 
speakers can indicate support of prior speaker or support of matter under 
consideration



Regulating Public Comment Period – Other Recommendations

Standards of Discourse / Conduct:
Describe desired standards of discourse.  E.g., “All speakers are to conduct 

themselves in a civil manner.  Libelous, defamatory or violent statements will be 
considered out of order.” 

Other than clearly unprotected speech (fighting words, incitement to lawless 
action, truly obscene speech), implementation of the desired standards may 
wander into “viewpoint discrimination.”   

When in doubt = discourage, don’t prohibit! 

First Amendment disfavors “prior restraint.” 

Punish not prevent. 

One person’s decorum is another person’s First Amendment right.



Regulating Public Comment Period – Other Recommendations

Meeting Management Suggestions:
Make the public comment policy readily available. 

Set a specific place on the agenda for public comment. 

Summarize key points of policy at the outset of public comment. 

Explain purpose of board business meeting and public comment is for input. 

Repeat pertinent rules as necessary –generic warning. 

Set a time limit for each speaker. 

Establish a NEUTRAL – but established – method for speakers to participate 
(sign-up, first come first serve, line at mic, etc.).



Public Comment. Not Debate.

Provider reminder that members of school board are without authority to act 
independently as individuals in official matters. Either the board has already 
discussed and acted, or it should be taken up – if at all – according to the agenda 
policy. 

Indicate the board will not respond substantively to questions or comments but 
may ask clarifying questions.  (If using a time restraint, a board could allow for extra 
time if the board used an inordinate amount with questions). 

Board should try to defer discussion on most matters until after the 
superintendent/ board have had a chance to gather necessary information and/ 
or to the point in meeting for Board deliberation. 

Board members should be very conscious to limit the public comment period to 
just that – time for the public to offer input.



Public Comment. Not Debate.

Focus on the issue, not the person, and not the emotion. 

Active listening but deferred address:
• Demonstrate listening using nonverbal cues understanding, not necessarily 

agreement - nodding, eye contact, leaning forward. 

• Brief verbal affirmations from Board President – e.g., “yes, we have received your 
point,” “thank you for speaking.” 

• Board President may paraphrase to show understanding of comment. 

• Board President may ask clarifying question, or ask if board members need to ask 
clarifying question. 

Demonstrate listening by reference during board deliberation



IV.  School Board Policy – BCBA 



North Dakota = NO statutory mandate regarding 
Public Comments during Board meetings

• Some states, including North Dakota, do not mandate that local boards of 
education have public comment periods at board meetings.  

• Without a statutory mandate – school boards have the discretion to 
adopt very permissive or very restrictive regulations on what topics may 
be addressed in a public comment session.  

• Permissive regulation – allow for comment on any matter within the 
jurisdiction of the local school board.  

• Restrictive regulation – would require members of the public to limit 
their comment to agenda items, for example.



Board Policy BCBA – Public Participation at Board 
Meetings
 Identifies Purpose of Board Meetings = to carry on business of 

schools and are not public meetings, but rather meetings held in 
public.

 Topics of Discussion = Only agenda items may be discussed at a 
meeting.

 Formal Presentations by Public = public member must make a 
request in advance in compliance with board’s agenda setting policy.



Board Policy BCBA – Public Participation at Board 
Meetings
Public Comment Period = Board may allot time for general public comment on 

regular meting agenda. 

 Process for Public Comment Period = 
1. Stand during appropriate period and be recognized by presiding officer.
2. State name and address for the minutes.
3. Limit comments to more than five minutes, unless presiding officer waives the time 

limit.

 Other rules/ restrictions = 
• No individual may speak more than once.
• Groups urged to designate spokesperson.
• If large number speakers to be heard or if pressure of business or other circumstances 

dictate = presiding officer may shorten length of time allowed each speaker and/or limite
total time devoted to public comment period.



Complaints
• Policy BCBA properly directs the public to the board policies that govern 

patron complaints. These policies could include: KACB (personnel 
complaints); KACA (patron complaints).

• Public prevented form commenting on topic if it is –
1. Governed by a district complaint policy and the complainant has not followed the 

procedure contained in policy and/or policy prohibits the public from bringing the 
complaint before the Board.
o E.g. Policy KACA notes that complaints about personnel and instructional materials have specific 

complaint resolution procedures and “do not allow for board review of the complaint.”

2. Concerns a topic prohibited by law from disclosure to the public.
o E.g. – Student educational records protected under FERPA; patron complaints under pending 

investigation in compliance with N.D.C.C. § 15.1-07-25 (2); medical records of employees or 
students; etc.



Conduct and Remarks Out of Order
• Undue interruption or interference with orderly conduct of board 

business = not allowed

• Defamatory or abusive remarks = always out of order.

• Speaker’s privilege of address may be terminated if, after being called to 
order, s/he persist in improper conduct or remarks.

• Any individual persistently disruptive of a school board meeting may be 
removed from that meeting by order of presiding officer.

• Other Policies of consideration:
Visitors in the Schools (KAAA)
Violent and Threatening Behavior (ACE)



Questions in Comments by Board and Administrator
• Two Options to Consider in Policy regarding Board’s Response to 

Public Comments:

1. [Board members and the district administrator may question a speaker or make 
comments in response to the speaker’s remarks.]

-OR-

2. [The presiding officer or an appropriate member of the administration will answer all
pertinent questions verbally or in writing at a later time. There will be no dialogue
between board members and the public at board meetings except to clarify the nature
of questions or comments.]



Other Discussion & Considerations

 Discussion of a Motion = Discussion limited to board members [and the 
Superintendent] except as the presiding officer requests information.

 Other Complementing NDSBA Template Policies:
• BCAA, Board Meeting Agenda & Pre-Meeting Preparation
• BCBA-BR, Rules of Decorum at Board Meetings
• FGA, Student Education Records
• GAAC, Review & Complaints About Instructional & Resource Material
• GAAC-BR, Procedure for Reviewing Complaints About Instructional/

Resource Material
• KACA, Patron Complaints
• KACB, Complaints about Personnel
• KACB-E, Patron Complaint Form



Issues beyond Policy BCBA?
• IF meeting streamed online, Board should determine:
Will public comments be allowed to be posted while the meeting is streamed?
Will there be any limitations to the public comments / posting period?

 E.g. – Public allowed to post comments during the entire meeting?
 E.g. – Comments only allowed during the public comment portion of the meeting?

Will there be a board member/other designated individual monitoring those 
comments when they are posted?
What are the retention procedures for these public documents (i.e., the meeting 

recording and any associated public comments)?

• Essentially, Board is deciding –
• Designated, Limited, or Traditional Public Forum (allowing comments in some manner)
• Government Communication (no comments, just information posted)



Board Meetings Online – Determining the Forum
• Designated or Limited Public Form
 Posts/comments allowed for a specific period of time creates a 

“designated” or “limited” public forum

 Will posts/comments be allowed but limited to certain topics (restrictions 
must be content-neutral)?

 Will posts/comments be allowed for a specific period of time on any topic?

 Red Flag – Boards should be thoughtful regarding consistency between 
public comments allowed in person versus public posts/comments made



Board Meetings Online – Accessibility
• Be mindful of access (e.g., ADA and technological issues)
• Real time closed captioning?
• If allowing comments via remote access, may consider disclaimer –

e.g., remote is an “extra” with no guarantee to continuation of 
comment if technological issues arise.



Can we (or should we) delete public comments?
 Need to be VERY CAREFUL!
 First Amendment – Free Speech applies
 Designated or Limited Form = deletion “must not discriminate against 

speech based on viewpoint and must be reasonable in light of forum’s 
purpose.”

 Retention of any deleted comments? YES, in the event of a future 
challenge, any deleted comments should be retained

When Monitoring - Watch for: Comments in violation of the forum 
being allowed; comments in violation of board policy, including 
discrimination/retaliation, threats of violence or assault, etc.



V.  Common Q&A



1. May the school board impose content restrictions such as forbidding the 
public to criticize employees or discuss other non-agenda issues during public 
comment period?

Designated Public Forum = NO. If the forum is one in which citizens have a right to speak on any matters within
the subject-matter jurisdiction of the school board and the court applies designated public forum analysis, the
answer is “no.” Leventhal v. Vista Unified Sch. Dist., 973 F. Supp. 951 (S.D. Cal. 1997).

Limited Public Forum = YES. However, if the court concludes that the public comment period is a limited public
forum and finds that a policy banning discussion of “personnel matters” during the public comment period is both
viewpoint neutral and reasonable in light of the forum’s purpose, then the answer is “yes.” Fairchild v. Liberty
Indep. Sch. Dist., 597 F.3d 747 (5th Cir. 2010).

 School boards are justified in limiting meeting discussion to specified agenda items and imposing
reasonable restrictions during public comment period to preserve civility and decorum necessary to
further forum’s purpose of conducting public business.

 Such restrictions may not, however, discriminate on the basis of the speaker’s viewpoint. Steinberg
v. Chesterfield County Planning Comm’n, 527 F.3d 377, 387 (4th Cir. 2008).

 ALSO – in ND, most school districts have adopted board policies that direct the public to a specific
complaint process for personnel matters – policies KACA and KACB.



2. May speakers who want to criticize school employees be 
required to make their comments in closed session?

• Open meeting laws in ND require personnel records and related matters to be discussed in open
meeting, unless a specific exemption applies.

• Policies KACA (Patron Complaints), KACB (Complaints about Personnel), and KACB-E (Patron
Complaint Form) operate to provide distance between a school board and personnel complaints. In
the event the ultimate recommendation is that the school board should contemplate discharging a
teacher or administrator, the school board needs to remain neutral and unbiased in a future
discharge hearing.

• Attorney General’s office has noted that personnel complaints that are brought forth and subject to
investigation are confidential and should not be discussed in open meeting pursuant to N.D.C.C. §
15.1-07-25 (2). See N.D.A.G. 2020-O-02.

• Federal courts have also supported the use of employee grievance procedures as a reasonable
alternative means of communication rather than bringing the grievance in a public comment section
of a board meeting. See, e.g., Fairchild, 597 F.3d at 761 (where the court upheld an alternative
grievance procedure for a disgruntled former employee to complain about her former supervising
teachers).



3. May speakers be required to refrain from making 
personal attacks on board members?

 General Prohibitions = discouraged. 
 Specific Prohibitions regarding expected conduct/ expected decorum = allowed. 

Federal appellate courts have ruled that a content-neutral policy against personal attacks is not facially 
unconstitutional insofar as it is adopted and employed to serve the legitimate public interest of decorum and 
order. Steinburg v. Chesterfield County Planning Comm’n, 527 F.3d 377 (4th Cir. 2008). 



4. What sorts of restrictions on the amount of time 
allowed to each speaker are considered reasonable? 

 Time limits on speech are widely viewed to be constitutional time, place,
and manner restrictions on speech.

 Why? Time limits allow boards to conserve time and give the maximum
number of individuals an opportunity to speak.

 Case Law: Time limits as short as 2 minutes have been upheld.
See, e.g., Collinson v. Gott, F.2d 994 (4th Cir. 1994); see also Wright v.
Anthony, 733 F.3d 575, 577 (11th Cir. 1984) (upholding 5-minute time limit);
Kindt, 67 F.3d 266 (9th Cir. 1995) (upholding a 3-minute time limit); Jones v.
Heyman, 888 F.2d 1328 (11th Cir. 1989) (upholding a 2-3 minute time limit).



5. May speakers be required from using obscenity or 
profanity?

• Obscenity = can be considered disruptive conduct and can be restricted in board
meetings. Obscenity goes beyond mere profanity and is not constitutionally
protected. Miller v. California, 413 U.S. 15, 23 (1973).

• Profanity = General restrictions on profanity at board meeting could be
problematic. See Rosenfeld v. New Jersey, 408 U.S. 901 (1972) (vacating a
conviction of a teacher for repeatedly using profanity during his public comment
at a school board meeting and remanding the case back to the trial court).

• Fighting words = can be considered disruptive conduct and can be restricted in
board meetings. Fighting words are “words whose mere utterance entails a call to
violence.” See Cohen v. California, 403 U.S. 15, 20 (1971).



6. What sort of restrictions may be placed on disruptive 
comments and behavior?

• Speakers = Federal courts have held that the Board President has the discretion to stop speech
that s/he “reasonably perceive[s] to be, or imminently to threaten, a disruption of the orderly
and fair progress of the discussion.” Collinson, 895 F.2d at 1000. Also - “a personal attack leads
almost inevitably to a responsive defense or counterattack . . . that has the real potential to disrupt
the orderly conduct of the meeting.” See Steinberg, 527 F.3d at 387.

• Spectators = may be prevented from boisterously commenting upon the deliberations of the
board. Hansen v. Bennett, 948 F.2d 397 (7th Cir. 1971).

• Removal = A speaker may be removed from a public meeting for refusing to limit his comments to
the topic at hand and responding to the chair in an antagonist manner as long as the restriction on
his speech is not based merely upon disapproval of the speaker’s viewpoint. Jones v. Heyman, 888
F.2d 1328 (11th Cir. 1989). See lso Eichenlaub v. Township, 385 F.3d 274 (3d Cir. 2004) (Evidence
showed that the plaintiff was repetitive and truculent and that he repeatedly interrupted the
chair. The court upheld his ejection from the meeting as based upon the content-neutral desire to
prevent his badgering and disregard for decorum.)



7. May board place limits on excessively long, repetitive, 
or irrelevant comments?

• Federal courts have found that speech at a limited public forum can be cut off if it becomes “irrelevant” or has an
“excessive duration.” In Collinson v. Gott, 895 F.2d 994 (4th Cir. 1990), a speaker’s deviation from the specific topic
of the forum into another topic was considered irrelevant, and the chair of the county board of commissioners
properly ended the speech. In Steinberg v. Chesterfield County Planning Comm’n, 527 F.3d 377, 387 (4th Cir. 2008),
personal attacks by the speaker against a board member were deemed irrelevant, and the chairperson properly
ended the remarks.

• In Rowe v. City of Cocoa, 358 F.3d 800, 803 (11th Cir. 2004) the court held that a policy that banned “repetitious
questions and arguments not related to an agenda topic” at a city council meeting open for public comment was
an acceptable restriction.

• In Eichenlaub v. Township of Indiana Bd. of Supervisors, 385 F.3d 274 (3d Cir. 2004) the Third Circuit upheld
restrictions placed on the plaintiff’s speech at a public meeting because the record showed that the plaintiff was
repetitive and truculent, and that he repeatedly interrupted the chairman of the meeting. The court characterized
the restrictions as the sort of behavior is the sort of time, place and manner regulation that passes muster under
the most stringent scrutiny for a public forum. “Indeed, for the presiding officer to allow a speaker to try to hijack
the proceedings, or to filibuster them, would impinge on the First Amendment rights of other would-be
participants.” Id. at 281. The court also noted that speech at a citizen’s forum may be limited according to the
germaneness to the purpose of the meeting. The chair’s motive was the perfectly sustainable and content-neutral
desire to prevent the badgering, constant interruptions, and disregard for the rules of decorum.



Final Take-Aways – Removal 
Board President (in particular) should be well-versed in District policies.

Removal should only apply to that meeting, unless the board has obtained a court 
order regarding future meetings. 

Steps before removal/exclusion at board meeting:
• Provide copies of public comment rules at meetings (back of the agenda, stack at the door); 
• Summarize rules prior to public comment period; 
• Apply rules equally, with only minor variance; 
• Strike 1:Provide clear warnings and instructions (not mere polite requests) before taking 

formal action; 
• Strike 2:If disruptions persist, call a recess and try to talk with the person – preferably with 

officer assistance. (Before ordering exclusion, considering calling for police presence); 
• Strike 3:Provide one last chance with officer present; 
• Strike 4. Clearly order person to leave, and ask officer’s assistance to effect that order.  



Final Take-Aways – Decorum 
Respect and Decorum Starts with the Board. Model civility with one another.

Board President or rules of order should engage every member. 

Listen to each other. 

Don’t have side conversations with your neighbor. Don’t interrupt or talk over others.

Resist getting defensive. 

Separate the person from the problem/ issue. 

If someone is challenging your opinion or view, remember that this is the process. It 
does not need to be personal, and it takes two people to have an argument. Don’t 
argue back. 

Board members ran with the common objective of serving the public and public 
education system –they just have differing views. Collective decisions are generally 
better when differing views have been vetted and considered. 



Questions & Answers

VOGEL LAW FIRM – EDUCATION LAW TEAM
KrisAnn Norby-Jahner: knorby-jahner@vogellaw.com

Our Team: https://www.vogellaw.com/education-law/
Seth Thompson(Bismarck): Labor Law & Negotiations Lisa Edison-Smith (Fargo): Education Law & Employment Law

Jesse Walstad (Bismarck): Administrative Hearings & Litigation Michelle Eaton Scimecca (Minneapolis): Immigration & H-1B sponsorships

mailto:knorby-jahner@vogellaw.com
https://www.vogellaw.com/education-law/


The Fine Print
These materials do not constitute, and should not be taken as legal 
advice as to any particular situation.  Although every effort has 
been made to insure the accuracy of these materials and 
comments at this seminar, neither the presenter nor the Vogel Law 
Firm assume any responsibility for any person’s reliance on written 
or oral information disseminated at or in connection with this 
seminar.  Each participant should independently verify the accuracy 
of these materials and any statements at this seminar to determine 
the legal consequences of any given situation.  In other words, you 
are on your own. 

Vogel Law Firm 2022©
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